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  EPA created in 1970 
◦  Nixon proclaims 1970 “the year of the 

environment” 
  CAA amendments created NAAQS, NSPS 

and auto emissions standards (1970) and 
CAA Amendments of 1990 creating the 
operating permit program 

  CWA (amendments in 1972 and 1977) 



  FIFRA (1972) 
  Endangered Species Act (1973) 
  Safe Drinking Water Act (1974) 
  TSCA (1976) 
  RCRA (1976) 
  CERCLA (1980) 
  Superfund Amendments and Reauthorization 

Act (SARA) (1986) 
  Wetlands Regulation (CWA and MN WCA) 
  MN Groundwater Protection Act 



  1970—Seven Municipal sewage treatment 
plants discharging to Lake Minnetonka 

  1972-78 BWCAW Litigation 
  1974—139 day Reserve Mining trial 
◦  Judge Lord orders shut down of Duluth drinking 

water system and the immediate shut down of the 
Reserve Mining Facility 



  Comprehensive Land Use Planning 
  Transportation Planning 
  Gov’t Agencies’ Size and Sophistication 
  Risk Assessment Techniques 
  Modeling Capabilities 
  Analytical Capabilities 
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  1967—Minnesota Pollution Control Agency 
Created. 

  1969—MN House resolution directing study 
of state’s water resource and pollution issues, 
drainage laws and flood control. 

  Study concluded that the “piecemeal” 
approach to pollution problems required a 
legislative fix. 

  From that study MEPA was created following 
the principals of NEPA, . 
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Primary purpose of MEPA: To gather information that 
will be used by government regulatory authorities 
to avoid or mitigate potentially significant 
environmental impacts from a project. 

Secondary (and very important) purpose: To help the 
public understand the potentially significant 
environmental impacts from a project and how 
impacts will be avoided or mitigated. 



EQB Staff’s Guide to Minnesota Environmental 
Review Rules 2010:  

The Environmental Review  process “is not an 
approval process. It is an information 
gathering process to help governmental units 
with permitting authority over a project make 
better-informed decisions.” 



Council on Environmental Quality Guidance: 

Sec. 1502.7 Page limits.  

The text of final environmental impact 
statements (e.g., paragraphs (d) through (g) 
of Sec. 1502.10) shall normally be less than 
150 pages and for proposals of unusual 
scope or complexity shall normally be less 
than 300 pages. 



Council on Environmental Quality Guidance: 

Sec. 1502.8 Writing.  
Environmental impact statements shall be written in 

plain language and may use appropriate graphics 
so that decisionmakers and the public can readily 
understand them. Agencies should employ writers 
of clear prose or editors to write, review, or edit 
statements, which will be based upon the analysis 
and supporting data from the natural and social 
sciences and the environmental design arts. 



  EQB Staff: Reforms have been “almost 
constant.” 

  Ongoing reform issues: 
◦  Does MEPA work now that many EAW’s are “mini-

EIS’s” and few EIS’s are prepared? 
◦  Can MEPA goals be met with less time and cost 

expended by proposers and government agencies? 
◦  Are mitigation measures identified in EAW’s 

consistently implemented? 
◦  Is it possible to do a narrowly scoped EIS? 
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  MPCA 2010 Report to the Legislature: 
◦  “Identifying options that could reduce the cost and 

time of environmental review while maintaining or 
improving the environment has proven to be 
difficult.” 

◦  There is a significant divide over the need for 
environmental review streamlining and the potential 
environmental impacts of streamlining ideas. 
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  Reform Assumptions:  
◦  Environmental review is expensive and time-

consuming 
◦  State and local government staffs and budgets are 

limited and may be declining 
◦  Minnesota is competing for jobs and capital in very 

competitive regional, national and global 
economies.  Speed and cost of gov’t approvals 
matter.  
◦  Minnesotans will always highly value environmental 

protection 
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Two clear areas for reform:  

  1. Review and revise mandatory categories 

  2. Amend the environmental review process 
to recognize that government programs have 
evolved tremendously since 1973 and now 
require mitigation of the vast majority of 
potential environmental impacts from 
projects 
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  Two Examples: 
◦  Institutional, Commercial and Industrial Facilities 

(Minn. Rules 4410.4300 subpart 14 B) 

◦  Alcohol Fuel Conversion Facilities (Minn. Rules 
4410.4300 subpart 5.B) 
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Institutional, Commercial and Industrial Facilities 
 School Example: 
  Mandatory EAW for “construction of a new or 

expansion of an existing industrial, commercial, or 
institutional facility” for a facility equal to or in excess 
of 100,000 square feet in an unincorporated area or 
200,000 square feet in third or fourth class city. 

  96,000 square foot school designed. 
  Based on public input on school needs, school 

expanded to 114,000 square feet. 
  EAW required if in unincorporated area but not if in 

nearby town. 
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Institutional, Commercial and Industrial Facilities 

114,000 square foot School required: 
  Compliance with County zoning (CUP and variance for impervious surface 

coverage) 
  Township review and comment on land use permit 
  MPCA NPDES/SDS or County permit for wastewater treatment system 
  Minnesota Wetlands Conservation Act Permit 
  USACE Review of Wetlands Impacts under CWA Section 404 
  MPCA NPDES Stormwater Permit 
  Construction Stormwater General Permit Compliance 
  County transportation department review and approval 
  MDH Non-Community Public Water System Permit 
  DNR Water Appropriation Permit 
  MDE and MDH review and comment on school plan 
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Alcohol Fuel Conversion Facilities—Circa 1982: 

  Mandatory EAW for “construction or expansion of a 
facility for the production of alcohol fuels which 
would have or would increase its capacity by 
5,000,000 or more gallons per year of alcohol 
produced.” 

  Compare to mandatory EAW for expansion of a 
petroleum refinery by 10,000 or more barrels a day, 
or the equivalent of 153 million gallons per year. 
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Alcohol Fuel Conversion--other chemical facilities 
must prepare an mandatory EAW if: 

  Major facility with air emissions greater than 250 tons 
or more per year. 

  New facility wastewater discharges with a design flow 
capacity of 200,000 gallons per day or more, 
5,000,000 gallons per month or more, or 20,000,000 
gallons per year or more. 

  For a new water appropriation for commercial or 
industrial purposes of either surface water or ground 
water for an appropriation averaging 30,000,000 
gallons per month. 
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  Create a presumption in law and rule that 
detailed review of environmental impacts and 
required mitigation will take place in existing 
government regulatory programs to the 
maximum extent possible. 

  Remember: The Environmental Review  
process “is not an approval process. “ 
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MEPA Charge to State Agencies: 

116D.03 Actions by State Agencies: 

All state agencies are to “identify and develop 
methods and procedures that will ensure that 
environmental amenities and values, whether 
quantified or not, will be given at least equal 
consideration in decision making along with 
economic and technical considerations.” 
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RGU’s regularly decide not to require an EIS 
after considering: 

  “the extent to which the environmental 
effects are subject to mitigation by ongoing 
public regulatory authority. The RGU may rely 
only on mitigation measures that are specific 
and that can be reasonably expected to 
effectively mitigate the identified 
environmental impacts of the project.” 
◦  Minn. Rules 4410.1700 Subpart 7C 
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EAW— 
  “a brief document which is designed to set out the basic 

facts necessary to determine whether an environmental 
impact statement is required for a proposed action.”  

OR 
  “a detailed document designed to set out all relevant 

facts about a project and its potentially significant 
environmental effects, including an in-depth analysis of 
the most important potential effects, the governmental 
authorities that exist to mitigate those effects and how 
those authorities will be used to regulate the project.” 
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Current Law: 
Minn. Stat. 116D.04 Subd. 2a.  When prepared. 
“Where there is potential for significant environmental 
effects resulting from any major governmental action the 
action shall be preceded by a detailed environmental 
impact statement prepared by the responsible 
governmental unit.”  
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As it might be written today?: 

  Minn. State. 116D Subd. 2aWhere there is potential for 
significant environmental effects resulting from any 
major governmental action and preexisting regulatory 
oversight does not require mitigation measures to be 
put in place to prevent such significant environmental 
effects before they occur, the action shall be preceded 
by a detailed environmental impact statement prepared 
by the responsible governmental unit.  
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  With this assumption, EAW would: 
◦  Describe potential environmental effects and the 

regulatory programs that exist to address them. 

◦  Describe opportunities for public participation in 
those regulatory programs. 

◦  Focus time and resources on a detailed analysis of 
all other potentially significant environmental 
effects. 
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  With this assumption, EAW would: 
◦  Hold regulatory authorities accountable to create 

and implement programs that mitigate potentially 
significant environmental effects (pursuant to their 
charge in MEPA). 

◦  Focus environmental review time and resources on: 
  Newly identified threats 
  New types of projects and processes 
  Cumulative effects not addressed by regulatory 

program requirements imposed on individual projects 
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Ongoing Regulatory Authority Presumption is 
consistent with these purposes: 

Primary purpose of MEPA: To gather information that 
will be used by government regulatory authorities 
to avoid or mitigate potentially significant 
environmental impacts from a project. 

Secondary (and very important) purpose: To help the 
public understand the potentially significant 
environmental impacts from a project and how 
impacts will be avoided or mitigated. 
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