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January is the month that most franchisors start thinking about having to renew their franchise 
disclosure documents (“FDDs”).  It is also an opportunity to update your franchise agreement.  
Unfortunately, too many franchisors see the renewal process as a necessary evil to complete as 
quickly and inexpensively as possible.  As a result, they miss the opportunity to update their 
franchise agreement to address changes in the law in the last year, as well as changes in 
technology or the franchisor’s operations, or even changes in the franchisor’s goals and 
objectives.  We also find that franchisors who go through the renewal process too quickly tend 
to wind up, over the years, with a more lengthy, confusing, and often incorrect FDD because 
they tend to focus on supplementing old disclosures, rather than updating them.   

In this article, we will highlight some of the mistakes we see in FDDs modified each year without 
a thorough review.  The mistakes can be broken down by the various Items in the FDD.   

Item 1.  For companies with a complicated corporate structure or numerous affiliates, has there 
been a restructure in the last year that changed the parent company of the franchisor or added 
affiliates that offer goods or services to franchisees?  Are there new affiliates that sell 
franchises overseas?  If so, additional disclosures are required. 

Item 2.  Most franchisors do a good job of removing officers and directors that have left the 
company, and adding new ones.  However, as another year passes, many companies forget to 
delete employment that ended more than five years prior to the date of the FDD.   

Item 3.  Many franchisors simply add new events to their pending litigation.  However, events 
disclosed in prior years may no longer be material.  For example, motions to dismiss or motions 
for summary judgment that were pending one year are not material in future years if they are 
not granted.  Instead of just adding events to existing disclosures each year, the franchisor 
should review the entire disclosure, and edit to include only facts and events that are material 
at the time of renewal.  Litigation that concluded more than ten years ago should also be 
removed from the FDD (unless there was a consent decree or injunction that remains in effect).   

Item 4.  If there are new officers, confirm those officers were not officers or directors of other 
companies involved in bankruptcy proceedings in the last ten years.  If they were, in fact, 
officers or directors within one year of a pending bankruptcy, the bankruptcy must be 
disclosed, even if this franchisor had no involvement with the other entity.  The same is true of 
affiliates that were acquired.  Remember that the disclosure is not limited to bankruptcies filed 
during the time the officer or affiliate was affiliated with the franchisor.   

Items 5 and 6.  Confirm that any fee changes made in the franchise agreement are carried 
forward into the FDD, and vice versa, and are consistent across the FDD.  Likewise, if changes 
have been made in the method or time for payment, such as a change from monthly to weekly 
fees, be certain that the change is made in every section that refers to the method or timing of 
payment.   
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Item 7.  We often find that the initial investment is not updated when there are no changes in 
the franchisor’s standards.  However, we still have inflation, and construction and real estate 
costs can change annually or more often.  Be certain the numbers in Item 7 reflect the current 
experience of building outlets.   

Item 8.  Are there new rebates that may not have existed in the past?  Are there changes in 
operational policies that require items be obtained from designated suppliers that were not 
previously required to be obtained from those suppliers, or pursuant to mandated 
specifications?  If so, additional disclosures are required.   

Items 9 and 17.  When changes are made in the franchise agreement, those changes may affect 
the numbering of the provisions, which will require updating Items 9 and 17 of the FDD.   

Item 10.  Interest rates increased last year, with the Federal Reserve raising short-term rates by 
1%.  Has the interest rate changed for financing available to franchisees?  If it has, remember 
not only to change the rate in Item 10, but also look at the monthly payment, which likely also 
changed.  The current form of all financing agreements must be appended as an exhibit to the 
FDD but franchisors often forget to contact financial institutions with whom they have financing 
arrangements in order to obtain the most recent form of the financing agreements franchisees 
will be required to sign.   

Item 11.  Has the training program changed in the last year?  Have the people providing the 
training changed in the last year?  If so, Item 11 must be updated.  Also, look at the cost of 
computer hardware and software, as these costs, and the minimum required hardware and 
software the franchisee must purchase, also tend to change often.   

Item 12.  As mature systems look to alternative locations, they may want to change the nature 
of territory grants given to existing franchisees.   

Items 13 and 14.  If there were any pending trademark or patent registrations disclosed in the 
last year, chances are those applications have either achieved registration, in which case the 
registration date and number should replace the filing date and serial number, or there are 
problems with the application that may require disclosure.   

Item 19.  Do the financial performance representations (“FPRs”) comply with the NASAA 
Commentary that became effective for most franchisors last year?  More state regulators have 
been trained in the new requirements and you can expect they will more thoroughly review 
your FPRs this year.  Also, if all the franchisor has done to Item 19 in the last few years is to 
update the numbers that are disclosed, this is the time to talk to your sales people to find out if 
the information disclosed is actually helpful in selling franchises.  If it is not, then perhaps the 
FPRs should be deleted.  More likely, this is an opportunity to modify the information presented 
so that it is, in fact, responsive to questions raised by prospective franchisees, and the type of 
information franchise development people want to present to prospective franchisees.   
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Item 20.  Franchisors in a hurry often fail to check each of the tables, including prior years, to be 
certain that the numbers add up correctly, both across the rows and down the columns.  
Confirm that each Item 20 table agrees with the other tables, and that references to the total 
number of franchisees in Item 1 (and Item 19 if applicable) conform to the end of the year 
counts in Item 20.  Confirm also that the lists of current franchisees, and those who left the 
system, agree with the changes in Item 20.  For example, if Table Nos. 2 and 3 in Item 20 show 
that four franchisees left the system last year from Virginia, two franchises transferred in 
Maryland, and one closed in South Carolina, the list of franchisees that left the system should 
tie to those numbers.  Be certain also that the numbers were consistent from year to year so 
that you do not end 2017 with one number of franchises open and start 2018 with a different 
number.  If you find a mistake in a previous year, correct it and explain the change in your cover 
letter to the state examiner in the affected state.   

Franchise Agreements.  These agreements are often drafted by the lawyers but nobody thinks 
to modify them as the business people change policies and procedures.  That is problematic.  
We also often see that as changes are made to these documents each year, the person drafting 
the change is not the same person who drafted the agreement and the writing styles are very 
different.  Conform the writing styles of the agreement or you will have franchisees arguing 
that because two different words (like “shall” and “will”) were used in the agreement, they 
must have different meanings.  This problem occurs often when the agreement was written in 
plain English, but additions are added that do not conform to the writing style of the original.   

The above is by no means an exhaustive list.  Each system is different, and each management 
team is different.  Franchisors should view franchise renewal season not as a burden required 
by federal and state law, but as an opportunity to update and accurately describe the franchise 
system.  As changes are made in policies, and even in the law, changes may be needed in 
various sections of the agreements and FDD.  We recommend starting the process early, and 
even circulating questionnaires among management to identify changes that may affect 
disclosures.  Doing so can turn a “necessary evil” into an opportunity to enhance the system 
and a company’s franchise development efforts.   

 

 

 


